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THE IMPORTANCE OF STANDARDS, CONFORMITY ASSESSMENT 

AND TECHNICAL REGULATIONS (SCATR)

The effects of Standards in international trade have become more discernable as unilateral and multilateral trade liberalization has brought down tariffs in many parts of the world
. The word “Standards” technically refers to voluntary standards but is at times used loosely as a catch-all term to refer to voluntary Standards (often referred to as private sector standards), Conformity Assessment mechanisms (enforcement, inspection, testing, certification, etc.) and mandatory government Technical Regulations. To remove ambiguity while at the same time addressing related concerns, it is often convenient to identify these three collectively by the acronym SCATR. When used appropriately, SCATR can protect the environment, health and safety (EHS) and also facilitate trade. However, when developed or applied inappropriately (for example as an overtly trade-restrictive or protectionist measure), SCATR can pose obstacles to trade and become Non-Tariff Barriers (NTBs), or more specifically, behind the border issues or In-Country Barriers (ICBs)
.
Private Sector Standards (the “S” in Scatr)

Private sector standards apply to most goods and services for purposes such as: product quality, raw material specification, component interoperability, test procedures, containerization for storage and shipping, workforce qualification, measures for business profitability and economic performance, product safety (fire, mechanical, electrical, etc.), food safety and security, building and electrical codes
, protection of the environment, health and safety and many others. As the aerospace industry likes to say “An airplane is 20,000 standards flying in formation.”

In modern economics, the vast majority of rules which apply to businesses and consumers around the world are defined in private-sector standards. These standards are:

· Generally developed in private-public sector committees composed of technical experts from all stakeholder groups – private and public sectors;

· Useful and effective because they are updated on an ongoing basis at pace with the latest technologies;

· Strongest and most effective when standards users (industry, regulators, etc.) lead their development and are able to chose the standards that best suit their individual needs. Governments should not arbitrarily influence the mechanisms by which standards are developed or selected. 
The Value of Standards to Businesses and to Regulators

Private sector standards complement, and often define, the specific criteria of mandatory technical regulations at the international, national, state, and local levels around the world. In the U.S., for example, federal law and policy calls for the incorporation of private-sector standards into regulations wherever possible
. As of 2007, over 6,500 federal regulations referenced voluntary standards. This practice is the most effective mechanism known to facilitate trade through cross-border compatibility of rules while at the same time, effectively protecting EHS. Incorporation of standards into regulations helps governments to achieve their objectives in a more cost-effective and efficient manner. This practice eliminates the administrative costs of standards development for regulators and reduces the cost of regulatory enforcement as regulations increasingly refer to standards already used by the private sector. This practice also brings significant benefit to industry, allowing companies flexibility to find solutions that best suit their needs and that adjust quickly to advances in technology. The dynamism of the U.S. economy is owed in part to an innovation-friendly regulatory framework supported by the policies above.
Current SCATR Challenges facing U.S. Businesses Internationally
Regionalism vs. Internationalism: The view outside of Europe, and exemplified by the United States and APEC approach, is to not develop regional standards or conformance schemes but rather to support regional efforts to increase the direct participation of economies in international standards and conformity assessment activities. This approach places priority on supporting an open global market vs. a common, inwardly-focused, regional market; deregulation and bottom-up incremental alignment of SCATR vs. superficial unanimity and rigid top-down harmonization. Efforts which prioritize the establishment of regional SCATR over cooperation efforts (such as APEC), while not TBTs per se, create a divergent global SCATR framework which is neither efficient, conducive to global trade, nor aligned with the interests of the WTO and its members. 
Inadequate Transparency: U.S. companies encounter significant difficulty learning about current and proposed standards, technical regulations and conformity assessment requirements for their target export markets. In some cases, U.S. companies do not learn of new or amended technical regulations until their shipments are held at customs. Under these circumstances, U.S. companies are unable to either anticipate changes or influence the development of standards and technical regulations. These issues create a particular burden to small and medium-sized enterprises (SMEs).

Inadequate Participation in International Standards: Without strong participation in the development of international standards, countries are tempted to create “home-grown” standards, and/or do not have the technical expertise to apply standards correctly in technical requirements. This creates significant burdens to international commerce, forcing companies to use different technical specifications in different markets. Concern also exists that among those countries that do participate in international activities, many delegate bureaucratic administrators, rather industry experts, to participate. This leads to politically-motivated developments that are not technically-based and do not meet the needs of global companies. Finally, concern exists that many countries have a limited view of international standards, overlooking many of the fora used by U.S. and global industry. 

Intellectual Property and Standardization Convergence: Concerns are mounting as China (and possibly other countries) develop policies regarding the treatment of IPR and patents in standards. While U.S. industry generally prefers to have such policies determined by individual SDOs, concerns exist that converging PRC government policies could hinder U.S. organizations’ ability to protect patented technology in the standardization process and, ultimately, to innovate and compete in foreign markets. 

Redundant and Duplicative Testing: Many foreign markets require that certification and testing for regulatory compliance be performed in-country by domestic organizations. These requirements not only create unnecessary burdens for a broad scope of U.S. exporters, but also deny market access to a key segment of the Chinese market for accredited U.S. testing and certification services.
Annex One:


 Background on Relevant U.S. Policies

REGARDING STANDARDS, CONFORMITY ASSESSMENT 

AND TECHNICAL REGULATIONS (SCATR)

The policies that the United States applies and promotes domestically and worldwide regarding standards, conformance, technical regulations and trade support direct participation by industry, government and all affected stakeholders in the development and use of globally relevant international standards and conformance measures.

The U.S. view is that the establishment and maintenance of inwardly focused national or regional standards and conformance measures are not fully conducive to global trade.

Experience has shown that well intentioned polices aimed at promoting single internal markets as a priority over open global markets can be successful with a short-term tactic of harmonizing requirements within a particular geographic boundary. However, in an increasingly borderless global market, the net economic result of such inwardly focused policies is to separate the specific region from its external trading partners, falling short of (what should be) the primary goal of achieving optimized economic growth. In practice, this separation takes the form of soft protectionism in measures such as the mandated development and use of regional standards instead of international standards; the former of which are developed in committees limited to input from within the region, the latter by global stakeholders.

In short, a regional focus is not a global focus. Therefore, the U.S. approach and policies and the approach being taken in the Asia Pacific Economic Cooperation (APEC), the Americas,  Africa, the Middle East, and the rest of the developing world regarding standards and conformance, support the following key elements:

· Mandatory government regulations:

· Should require broad stakeholder input before being developed or approved;

· Must be notified to the WTO;

· Should make reference to existing standards as often as possible.
· Government, industry, and all relevant stakeholders should be allowed and encouraged to engage in the development and use of internationally harmonized standards and conformance mechanisms which can be used by both the private and public sectors.

· U.S. and international trade development, capacity and infrastructure building should be geared to support direct participation in and use by developing countries of the international system instead of introducing another national or regional layer which will stand between emerging economies and global markets.

· Regional standards and conformance groups should exist to:

· Receive capacity building and training, and to exchange best practices;

· Collaborate on issues of international standards, conformance, and good regulatory practice;

· Increase the transparency and visibility of each other’s market access requirements including standards, conformance, and regulations;

· Set goals and establish bottom-up mechanisms to harmonize/align their market access requirements with international requirements including standards, conformance, and regulations to facilitate trade. The goal should be one standard, one test, one acceptance (1:1:1). This activity not only facilitates trade within (and to and from) the region through improved market access, but it is a trade and innovative friendly approach that allows each economy to converge toward common standards at a pace appropriate for their industries, consumers, governments and other stakeholders.
Policies

In the United States, the approach outlined above is embodied in the following laws and policies:

OMB Circular A-119
Federal agencies are instructed to rely upon private voluntary standards whenever feasible. 

National Technology Transfer and Advancement Act (Public Law 104-113)
Signed into law in early 1996, this landmark legislation contains the following key provisions pertaining to standards and conformity assessment: 

· All Federal agencies and departments shall use technical standards that are developed or adopted by voluntary consensus standards bodies, using such technical standards as a means to carry out policy objectives or activities determined by the agencies and departments; 

· Federal agencies and departments shall consult with voluntary, private sector, consensus standards bodies and shall, when such participation is in the public interest and is compatible with agency and departmental missions, authorities, priorities, and budget resources, participate with such bodies in the development of technical standards; 

· All Federal agencies creating their own standards must report to the Administration and Congress on an annual basis the justifications for doing so. NIST has the legal responsibility of implementing the NTTAA (see NIST Implementation Plan).
Administrative Procedures Act (APA)
(Title 5 - United States Code - Chapter 5, sections 511-599)

The Administrative Procedure Act (APA) is the law under which some 55 U.S. government federal regulatory agencies like the FDA and EPA create the rules and regulations necessary to implement and enforce major legislative acts such as the Food Drug and Cosmetic Act, Clean Air Act or Occupational Health and Safety Act.

U.S. Standards Strategy (USSS)
United States Standards Strategy establishes a framework that can be used by all interested parties to further advance trade issues in the global marketplace, enhance consumer health and safety, meet stakeholder needs and, as appropriate, advance U.S. viewpoints in the regional and international arena.

World Trade Organization Technical Barriers to Trade Agreement (WTO/TBT)
The Technical Barriers to Trade Agreement (TBT) tries to ensure that regulations, standards, testing and certification procedures do not create unnecessary obstacles. The TBT Agreement supports governments’ legitimate rights to protect environment, health, safety (EHS) as well as national security through technical regulations. However, it calls them to ensure that such technical regulations are not unnecessarily trade-restrictive. Key principles of the WTO/TBT Agreement include:
· International Standards: The Agreement encourages member governments’ application of and reference to international standards in technical regulations. Use of international standards facilitates harmonization and reduces barriers to trade.

· Transparency: WTO member governments are required to establish national enquiry points and to keep each other informed through the WTO — around 900 new or changed regulations are notified each year. The Technical Barriers to Trade Committee is the major clearing house for members to share the information and the major forum to discuss concerns about the regulations and their implementation.

· Code of Good Practice: The agreement also sets out a code of good practice for both governments and non-governmental or industry bodies to prepare, adopt and apply voluntary standards. Over 200 standards-setting bodies apply the code.

· National Treatment: The agreement calls governments to ensure that their standards, conformity assessment and technical regulations are applied evenly to domestic and foreign manufacturers.

Annex Two:
APEC approach to standardization and capacity building
· APEC does not develop regional standards. Rather, each APEC member is dedicated to clearly identifying - in full transparency - all of the mandatory, voluntary, and conformity requirements to access their market. This not only facilitates trade within (and to and from) the region through improved market access, but it is a trade and innovative friendly approach that allows each economy to converge toward common standards (1:1:1) at a pace appropriate for their industries, consumers, governments and other stakeholders.

· The Pacific Area Standards Congress (PASC) is the APEC Specialist Regional Body for standardization.  The Pacific Accreditation Cooperation (PAC) is the APEC Specialist Regional Body for accreditation of certifiers.  ANSI is the U.S. member body of both PASC and PAC.
· PASC works together with the other APEC Specialist Regional Bodies (SRBs) in the areas of accreditation and metrology (PAC, APLAC, PMPM, AMLMF) as well as with the APEC Business Advisory Council (ABAC) to support the work of the CTI/SCSC (see below).

· The APEC Committee for Trade and Investment (CTI) – Sub-Committee on Standards and Conformance meets four times a year and works intercessionally to ensure that standards and conformance measures do not become barriers to trade within the region.

· PASC and the other SRBs have developed a document entitled “A Strategic Plan for Technical Infrastructure Development in Support of Trade Facilitation for and in APEC Economies”. The Strategic Plan summarizes the activities undertaken in the last five years in support of APEC’s achievement of the goals in relations to standards and conformance, and provides a draft five year strategic plan as a continuation of that support. The APEC CTI/SCSC and the ABAC have endorsed this document as the primary mechanism for determining SCATR-related trade capacity building and Trade Investment Liberalization Funding (TILF) within APEC.

Annex Three:
About ANSI

Throughout its history, the American National Standards Institute (ANSI) has maintained as its primary goal the enhancement of global competitiveness of U.S. business and the American quality of life by facilitating voluntary consensus standards and conformity assessment systems and promoting their integrity.

ANSI is the official U.S. representative to the International Organization for Standardization (ISO), and (via the U.S. National Committee) the International Electrotechnical Commission (IEC). Regionally, the Institute is the U.S. member of the Pan American Standards Commission (COPANT) and the Pacific Area Standards Congress (PASC) – the APEC Specialist Regional Body for standardization.

In the area of accreditation, the ANSI-ASQ National Accreditation Board (ANAB) is the U.S. representative to the International Accreditation Forum (IAF) and member of the Inter American Accreditation Cooperation (IAAC). ANSI is also a member of the Pacific Accreditation Cooperation (PAC) – the APEC Specialist Regional Body for accreditation of certifiers.

The Institute provides a forum for hundreds of ANSI-accredited standards developers that work cooperatively to develop American National Standards (ANS). Comprised of businesses, professional societies and trade associations, standards developers, conformity assessment bodies, government agencies, and consumer and labor organizations, the ANSI Federation represents the diverse interests of more than 125,000 companies and 3.5 million professionals worldwide.
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�  WTO World Trade Report 2005, p.29


�  The U.S. Chamber of Commerce now uses the term In-Country Barrier (ICB) as part of their Global Regulatory Cooperation Project.


�  Codes are examples of private sector standards (model codes) adopted by reference into mandatory local regulations.


�  � HYPERLINK "http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=104_cong_public_laws&docid=f:publ113.104" \t "_blank" �National Technology Transfer and Advancement Act (Public Law 104-113)� and � HYPERLINK "http://www.whitehouse.gov/omb/circulars/a119/a119.html" �OMB Circular A-119�
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